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UK Supreme Court Rules LLCs 
are Transparent Entities

In a decision with potentially broad-ranging implications, the United Kingdom Supreme Court has overturned a 
longstanding practice of the UK tax authorities (”HMRC”) to treat U.S. limited liability companies as “opaque” 
entities.  In Anson v. HMRC, [2015] UKSC 44 (July 1, 2015) (“Anson”), the Court ruled that a UK resident 
individual owning a membership interest in a Delaware LLC was entitled to credit the US Federal and State taxes 
he paid on his allocable share of the LLC’s profits, against UK tax payable on distributions received from the LLC.  
This case note examines the decision and its implications for cross-border transactions involving LLCs. 

Unless an LLC elects to be taxed as a corporation, it is 
fiscally transparent for US tax purposes and profits and 
losses are allocated among its members in the manner 
prescribed in its governing LLC agreement.  No tax is paid 
at the entity level.  Although this is one of the factors that 
make an LLC a popular choice as an investment vehicle, 
unforeseen tax problems may arise for investors from 
jurisdictions that treat LLCs as opaque entities.  That, until 
the recent Supreme Court decision in Anson, was the case in 
the UK.  

George Anson was an individual taxpayer, resident, but not 
domiciled, in the UK.  As a non-domiciliary, he was subject 
to UK income tax on foreign source income when such 
income remitted to the UK.  During the years in question 
(1975-2004), Anson was a member of HarbourVest LLC 
(“HarbourVest”) a Delaware LLC based in Boston, which 
derived fee income from the management of venture funds.   

HarbourVest distributed profits to its members quarterly, 
withholding Federal tax from distributions to foreign 
members as required by Section 1446 of the US Internal 
Revenue Code.   Anson duly filed Federal and state tax 
returns and paid tax on his allocable share of the LLC’s 
profits, crediting against his Federal tax liability the amounts 
withheld on the distributions he had received.   

In the UK, Anson claimed a credit for Federal1 taxes paid in 
the US against his UK income tax liability on income 

remitted, relying on Article 23(2)(a) of the 1975 Income Tax 
Treaty between the UK and the US (the “Treaty), and the 
corresponding provision of the successor convention, which 
was materially identical.2  HMRC denied the claim for relief, 
triggering 5 years of litigation that culminated – successfully 
for Anson - in the recent Supreme Court decision. 

HMRC has long treated LLCs formed in the US as opaque 
entities.3  One consequence of this is that distributions of 
profit have been treated as dividends for purposes of the 
Treaty.  US taxes paid by the members of the LLC on their 
share of the LLC’s profits were therefore viewed as 
“underlying tax” for Treaty purposes, meaning that relief by 
credit was available not under Article 23(2)(a), but under 
Article 23(2)(b), and then only if the recipient was a UK 
resident corporation owning 10% or more of the equity 
interests in the LLC.4  Anson argued that relief by way of 
credit should be available under Article 23(2)(a), on the 
basis that the income on which he paid tax in the UK, 
namely his profit distribution, was the same income as the 
income derived by HarbourVest from its business, and on 
which the members had paid US tax. 

Article 23(2)(a) of the Treaty provides as follows: 

“United States tax payable under the laws of the United 
States and in accordance with the present Convention, 
whether directly or by deduction, on profits or income from 
sources within the United States (excluding in the case of a 
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dividend, tax payable in respect of the profits out of which 
the dividend is paid) shall be allowed as a credit against 
any United Kingdom tax computed by reference to the 
same profits or income by reference to which the United 
States tax is computed.”  

The question, therefore, was whether the amounts on which 
Anson was subject to UK tax were the “same profits or 
income” as the “profits or income” HarbourVest derived 
from the business it engaged in, and upon which its members 
had paid US tax.  HMRC’s position was that they were not, 
because the source of an LLC’s profits is its trade or 
business whereas the source of a member’s distribution is a 
contractual right under the LLC Agreement to receive such 
distribution.  The effect of denying relief, Anson asserted, 
was that he would pay tax at an overall effective rate of 67% 
on the amounts derived from HarbourVest. 

The First Tier Tribunal (“FTT”), relying on Memec plc v. 
Inland Revenue Comrs [1988] STC 754, determined that the 
case turned on whether members of an LLC “are entitled to 
share in [the LLC’s] profits as they arise; or does the amount 
of profits to which they are entitled depend upon a decision 
of the entity or its members, after the period in which the 
profits have arisen, to make a distribution of its profits?”   

It was undisputed that the answer to this question depends in 
the first instance upon an examination of the laws of the 
jurisdiction in which the LLC is established (in this case, 
Delaware).  In the UK (as in the US), foreign law must be 
proved as a question of fact.  After hearing expert testimony 
from both sides as to the interpretation of Delaware law and 
HarbourVest’s LLC Agreement, the FTT allowed Anson’s 
claim for a credit under the Article 23(2)(a) of the Treaty.  In 
so doing it made the following findings of fact:  

“[T]he profits do not belong to the LLC in the first instance 
and then become the property of the members because 
there is no mechanism for any such change of ownership, 
analogous to the declaration of a dividend . . . . [T]he 
members of the LLC have an interest in the profits as they 
arise”  

In so finding, the FTT relied on testimony as to the 
Delaware Limited Liability Company Act (the “LLCA”), § 
18-503, which states that “the profits and losses of an LLC 
shall be allocated among the members . . . in the manner 
provided in the LLC Agreement” and on the LLC 
Agreement of HarbourVest itself.5  The latter provided for 
items of income and expense to be allocated to the members’ 
capital accounts based on their respective membership 
interests.  It further provided for “the excess of income and 
gains over losses, deductions and expenses [to be] 
distributed” to members based on their capital account 
balances.  The FTT also found as a question of fact that 

distributions of profits were mandatory under the LLC 
Agreement and not, as HMRC’s expert witness had 
contended, discretionary.6 This finding, however, was not 
the basis for its decision. 

On appeal, the Upper Tribunal, in a decision subsequently 
affirmed by the Court of Appeal,7 held that the FTT had 
erred as a matter of law because it could not reasonably have 
reached its findings of fact based upon the testimony 
presented.8  The Upper Tribunal therefore considered itself 
free to examine the matter anew and having done so 
reversed the FTT and ruled in favor of HMRC.  Its decision 
stressed the distinction between “assets” and “profits”.  
Because members of an LLC do not have a proprietary right 
in an LLC’s assets, it reasoned, those members likewise 
could not own the profits as they arose; they merely had a 
contractual right to require that profits be allocated and 
distributed in accordance with the LLC Agreement.  
Consequently, the profits of HarbourVest’s business were 
not the same profits as those being taxed in the UK.  As 
perhaps more succinctly stated by the Court of Appeal: 

“[P]rofits do not arise until an account is struck for a 
particular period and  . . . in general an entity will not have 
particular assets which represent the profit it has made.   
For these reasons, in order for a member of an entity to 
show he was entitled to profits from the moment they arose 
he will have to show that he has an interest in the assets to 
the value of the profits.  This will necessarily be a 
proprietary interest.”  

HMRC v. Anson [2013] STC 557 at ¶ 59. 

The Supreme Court took a different view.  It found that the 
FTT had been entitled, based on the evidence presented, to 
find as a fact that under Delaware law Anson owned his 
share of the HarbourVest’s profits as those profits arose: 

“If, then, Mr. Anson was entitled to the share of the profits 
allocated to him, rather than receiving a transfer of profits 
previously vested (in some sense) in the LLC, it follows 
that his “income arising” in the US was his share of the 
profits. That is therefore the income liable to tax under UK 
law, to the extent that it is remitted to the UK. There is no 
dispute as to the income which was taxed in the US: that 
was Mr Anson’s share of the profits of the LLC.  Mr 
Anson’s liability to UK tax is therefore computed by 
reference to the same income as was taxed in the US. He 
accordingly qualifies for relief under article 23(2)(a) [of the 
Treaty]”.    

Anson, supra, ¶ 121.9 

The Supreme Court’s decision in Anson is good news for 
individuals resident in the UK who are members of US 
LLCs that distribute their profits on a current basis.  It is not 
such good news, however, for LLC members domiciled in 
the UK, who presumably will now find themselves liable to 
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tax on the undistributed portion of an LLC’s profits  (albeit 
with the benefit of a credit of US taxes actually paid).  
Equally it may not be good news for corporate taxpayers 
with LLC membership interests of 10% or more, which 
previously have been taxed on their share of an LLC’s 
profits only when distributed and which already enjoy the 
benefit of a Treaty credit.  Those corporations will likely 
now pay tax on their share of the LLC’s profits as they arise, 
whether distributed or not.  It is not clear how HMRC will 
treat gain arising from the sale of an LLC’s assets, or how 
how the Anson decision will impact prior tax years. 

It should be stressed that the decision in Anson was based 
upon findings of fact by the LTT as to the meaning of 
Delaware law and of the specific LLC Agreement in issue.  
There is no assurance that similar findings would be made in 
future cases.  Setting aside the question of whether the LTT 
erred as a matter of law in finding that Anson was entitled to 
his share of HarbourVest’s profits “as they arose”, we 
believe there is considerable merit in the analysis employed 

by the Upper Tribunal and Court of Appeal that the “profits” 
of an LLC are not determinable until the end of an 
accounting period and that in the interim the proceeds of the 
its business, as represented by cash on hand and other assets, 
belong not to the members but to the LLC itself.  

The Anson decision should therefore be treated with some 
caution, at least until HMRC provides revised guidance as to 
how the decision will affect its policy on the treatment of 
LLCs generally.  Pending this clarification, taxpayers with 
UK/US structures involving LLCs should continue to tread 
cautiously and, depending upon further developments, may 
need to pay greater attention to the “boilerplate” in an LLC 
Agreement as it pertains to the distribution of profits.   

More broadly, the case serves as timely a reminder that in 
structuring cross-border transactions generally, taxpayers 
should discuss the consequences of using a US LLC with 
counsel in the applicable foreign jurisdictions, in order to 
avoid unpleasant surprises.	  

	  

                                                
1 Anson also claimed relief for Federal and state taxes pursuant to the unilateral relief provisions then contained in Section 790(4) , Income 

2 See, Income Tax Treaty between the UK and the US dated July 24, 2001 (the “2001 Treaty”), Art. 24.4(a).  For ease of reference, all 
references in this note are to the 1975 Treaty. 
3 HMRC’s guidance on this point is published in HMRC Double Taxation Relief Manual, DT19853A and DT19851A. 
4 Treaty, Art. 23(2)(b).  Corresponding relief is provided by Art.  24.4(b) of the 2001 Treaty. 
5 The plain language of the statute, making reference to the allocation of the “profits and losses of an LLC”, as opposed (for example) to “the 
profits and losses of the business undertaken by the LLC” suggests that such profits do, in fact, belong to the LLC “in the first instance.” 
6 HarbourVest’s LLC Agreement provided for the distribution of profits with 75 days following the end of each taxable year “in such 
amounts as the managing members may determine in their sole discretion”.  The LLC Agreement specifically permitted the manager to 
maintain funds on hand for contingencies.  Thus, while some distribution may have been mandatory, distribution of all available cash, let 
alone “profit” clearly was not.   
7 HMRC v. Anson [2013] STC 557. 
8 HMRC v. Anson [2012] STC 1014. 
9 The Supreme Court appears to have placed some importance on the LTT’s findings that “the [LLC] agreement was not a contract between 
the LLC and its members, but was brought into being by it.”  Anson, ¶119.  These findings, at least as regards a Delaware LLC, are incorrect.  
A DE LLC is not required to have an LLC Agreement at the time of its formation, but once an agreement is entered into the Company is 
bound by it whether or not if it has signed it. See LLCA §§ 18-101(7) and 18-201(d). 
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