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Anti-Corruption

Brazil Adopts Regulations Implementing
Anti-Corruption Legislation
Following a global trend, in 2013 Brazil enacted
an anti-bribery law, which took effect at the start
of 2014. Several Brazilian states and municipalities
have already adopted regulations to implement the
law and on March 18, 2015 the Brazilian Federal
Government published its own regulations in the
form of Decree 8.420/2015. The question is: what
does an American company have to know or do to
avoid running afoul of this law when doing
business in Brazil?
Prior to 2014, Brazilian legislation prohibited
corruption, but the law focused on the
punishment of individuals, not the companies
they work for or represent. This has changed.
Besides increasing the penalties set forth in the
previous civil legislation, the new law imposes
severe administrative fines and sanctions on
companies. The main features of the new law are
summarized below.
Persons Liable
1.

The law is applicable to companies who have
operations or engage in business in Brazil,
whether or not the company in question has a
physical presence in Brazil. Thus, any foreign
company that has operations or does business
in Brazil is subject to the new law.

2.

If a company is headquartered or was
incorporated in Brazil, the law has extraterritorial effect and the company’s actions
outside the Brazilian territory are also
punishable under the law.

3. In addition to officials, officers and employees of

a company, the law also punishes conduct by
third party agents or any intermediaries who act
on the company’s behalf. (This is significant. In
the US, during the past 5 years, more than 90
percent of the cases brought under the United
States Foreign Corrupt Practices Act (the
“FCPA”) stem from actions by third party
agents1).
Punishable Conduct
4.

The law targets any conduct that could ultimately
benefit governmental officials, either directly or
indirectly, even if the official did not actually
benefit personally from the bribe. In addition,
the law prohibits offering bribes to government
officials and third parties connected with them.
Determining liability will be fact-specific and will
require examining the trail of the gift and who
benefited from it, either directly or indirectly.

5.

Unlike the situation under the FCPA,
“facilitation” or “grease” payments (payments to
a governmental official to expedite a service,
when the service itself is legal and does not entail
the exercise of discretion) are illegal under the
new Brazilian law.

6.

The Brazilian law also prohibits other fraudulent
practices, such as bribery to avoid competition in
1
For statistics and other information on cases brought under the Act,
see http://www.sec.gov/spotlight/fcpa/fcpa-cases.shtml.
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a public bid, financial statement manipulation,
etc.

individual who committed the illicit act was
prosecuted in multiple jurisdictions2.
12. It is likely that extortion may be claimed as

Liability Standard
7.

Companies are subject to strict liability under
the new law. A company can be held liable
for the illicit acts practiced by a third party
agent or intermediary even if its employees
had no personal knowledge of those illegal
acts.

8.

However, if a company is found to have
violated the law, members of management will
not be personally liable for the misdeeds of the
company provided they did not have
knowledge (actual or implied) of the illegal
conduct.

an affirmative defense, but future case law
will tell. An extortion payment is one
necessary to guarantee a person’s safety –
e.g., where a foreign governmental official
retains an individual’s passport to prevent his
or her departure from the country without
payment of a “fee”. Companies should record
such payments for future reference.
13. The

new regulations indicate that the
existence of company compliance programs
may be taken in to account to mitigate
sanctions.
For that purpose, companies
should consider implementing compliance
programs or revising existing compliance
programs to include training requirements for
third party intermediaries and/or agents.

Penalties
9.

Violations of the law by companies are
punishable by administrative fines of up to
20% of a company’s gross income. It is
unclear whether if an illegal act is committed
by a subsidiary the penalty is based on the
gross income of the subsidiary alone, the
parent company, or both. In addition, criminal
and civil sanctions that existed prior to
enactment of the new law are still applicable.

A table comparing the Brazilian legislation with the
FCPA appears on the following page.

Recommendations and Observations
10. Companies

should
have
compliance
monitoring systems for their third party
representatives. It is no longer acceptable for a
company to turn a blind eye and not to
perform due diligence when entering into
contracts with vendors or procurement services
contracts.

11. It is not yet clear how the new law will mesh

with the FCPA and whether a company
engaged in cross-border transactions can be
punished in multiple jurisdictions. However,
the Brazilian law was modeled after its UK
counterpart and there has been at least one
case brought under the UK law where the
2

The Alstom Group recently faced prosecution in multiple
jurisdictions in cases arising out of the same alleged illegal acts.

Sheldrick & Co. PLLC

Cross-Border News, April 20015, Page 3

Comparative Table: FCPA vs Law 12.846/2013
FCPA

Law 12.846/2013

Nature

Criminal Statute – criminal and civil
liability

Punishable Parties

• Companies with shares listed on a U.S.
stock exchange or that have obligations
to file reports with the SEC
• Companies organized under U.S. law
and persons doing business in the U.S.
• A company’s officers, directors,
employees, agents and stockholders
• Third party agents who act on a
company’s behalf

Punishable Conduct

• Acts occurring in the U.S. or abroad
• Not just ‘successful bribe’ but any act in
furtherance of a bribe, including an offer
or promise to pay
• Failure to register illicit payments on the
company’s books
• Fraud in the registration of illicit
payment on accountant books

• Acts occurring in Brazil or abroad
• Offer or give, directly or indirectly, undue
advantage to a public servant, or a third
person related to him
• Fund, sponsor or otherwise subsidize the
practice of illegal acts

Defenses/Exceptions

• Exception for extortion payments
• Exception for ‘facilitation payments’
• Companies who report vendor and
agents are exempted from penalties

• Extortion may be an affirmative defense
• Burden of proof of extortion is on the
defendant

Liability Standard

Intent required, although intent can be
inferred from conscious indifference

• Strict liability standard
• The government is not required to prove
specific intent or knowledge

Penalties

Prison and fines

• 20% of company’s gross income
(administrative fine).
• Damages
• Ban on obtaining public finance (up to 5
years)
• Suspension of activities
• Inclusion of company’ name on national
registrar of companies in violation of law
(CNEP)

• Civil Statute – civil and administrative
provisions
• Criminal provisions are found in Penal
Code only
• Companies who have operations in Brazil
or engage in transactions in Brazil,
regardless of whether they have a physical
presence in Brazil
• Corporate officers
• Employees
• Third party agents who act on the
company’s behalf
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